BeliSouth Telecommunications, Inc. & (Draft Master Agreement)

BELLSOUTH PHYSICAL COLLOCATION

MASTER AGREEMENT
THIS AGREEMENT, made this day of , 19___, by and between
BellSouth Telecommunications, Inc., (“BellSouth™) a corporation organized and existing under the laws
of the State of Georgia, and , (“Interconnector”) a

(corporation) organized and existing under the laws of

WITNESSETH

WHEREAS, Interconnector wishes the right to occupy the BellSouth Central Office(s) delineated
herein for the purpose of interconnection to BellSouth’s facilities;

WHEREAS, BellSouth has space available in its Central Office(s) which Interconnector desires
to utilize; and

WHEREAS, BellSouth is willing to make such space available to Interconnector within its
Central Office(s) subject to all terms and conditions of this Agreement;

NOW, THEREFORE, in consideration of the mutual agreements and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereto agree as
follows:

L SCOPE OF AGREEMENT

A. BellSouth hereby grants to Interconnector a right to occupy that certain enclosed area
designated by BellSouth within a BellSouth Central Office, of a size and dimension which is specified
by Interconnector and agreed to by BellSouth (hereinafter “Collocation Space™). BellSouth will design
and construct at Interconnector's expense, a wall or other delineation to establish a clear division between
the Collocation Space and other areas of the Central Office dedicated to BellSouth's use.

B. Interconnector shall use the Collocation Space for the purposes of installing, maintaining
and operating Interconnector’s equipment (to include testing and monitoring equipment) which is used to
interconnect with telecommunications services and facilities provided by BellSouth. Pursuant to Article
M, following, Interconnector may place Interconnector-owned fiber entrance facilities to the Collocation
Space, in which case the arrangement is designated “Expanded Interconnection.” Placement of
equipment in the Collocation Space without the use of Interconnector-owned entrance facilities is
designated “Service Interconnection.” In addition to, and not in lieu of, interconnection to BellSouth
services and facilities, Interconncctor may connect to other interconnectors within the designated Central
Office. The Collocation Space may be used for no other purposes except as specifically described herein
or authorized in writing by BellSouth.
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C. Interconnector may not provide or make available space within the Collocation Space to
any third party. Any violation of this provision shall be deemed a material breach of this Agreement.

D. Interconnector agrees to pay the rates and charges identified at Exhibit A attached hereto.

E. A Collocation Space will be provided to Interconnector at each Central Office identified
at Exhibit B attached hereto, which Exhibit shall be updated from time to time as additional Central
Offices are made subject to the terms of this Agreement.

I TERM OF AGREEMENT

A. Term. The term of this Agreement shall be for an initial period of two (2) years,
beginning on the Agreement date stated above and ending two (2) years later on the month and day
corresponding to such date.

B. Commencement Date. The “Commencement Date” shall be the first day after
Interconnector's equipment becomes operational as described in Article II.B, following.

C. Occupancy. BellSouth will notify Interconnector that the Collocation Space is ready for
occupancy. Interconnector must place operational telecommunications equipment in the Collocation
Space and connect with BellSouth's network within one hundred eighty (180) days after receipt of such
notice. BellSouth may consent to an extension beyond 180 days upon a demonstration by Interconnector
that circumstances beyond its reasonable control prevented Interconnector from completing installation
by the prescribed date. If Interconnector fails to place operational telecommunications equipment in the
Collocation Space within 180 days and such failure continues for a period of thirty (30) days after receipt
of written notice from BellSouth, then and in that event Interconnector’s right to occupy the Collocation
Space terminates and BellSouth shall have no further obligations to Interconnector with respect to said
Collocation Space. Termination of Interconnector’s rights to the Collocation Space pursuant to this
paragraph shall not operate to release Interconnector from its obligation to reimburse BellSouth for all
costs reasonably incurred by BellSouth in preparing the Collocation Space, but rather such obligation
shall survive this Agreement. For purposes of this paragraph, Interconnector’s telecommunications
equipment will be deemed operational when cross-connected to BellSouth’s network for the purpose of
service provision.

D. Termination. Interconnector may terminate occupancy in a particular Collocation Space
upon thirty (30) days prior written notice to BellSouth. Upon termination of such occupancy,
Interconnector at its expense shall remove its equipment and other property from the Collocation Space.
Interconnector shall have thirty (30) days from the termination date to complete such removal; provided,
however, that Interconnector shall continue payment of monthly fees to BellSouth until such date as
Interconnector has fully vacated the Collocation Space. Should Interconnector fail to vacate the
Collocation Space within thirty (30) days from the termination date, BellSouth shall have the right to
remove the equipment and other property of Interconnector at Interconnector’s expense and with no
liability for damage or injury to Interconnector’s property unless caused by the negligence or intentional
misconduct of BellSouth. ‘
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IIl. USE OF COLLOCATION SPACE

A. Nature of Use. BellSouth shall permit Interconnector to place, maintain and operate in
the Collocation Space any equipment that Interconnector is authorized by BellSouth and by Federal or
State regulators to place, maintain and operate in collocation space and that is used by Interconnector to
provide services which Interconnector has the legal authority to provide. The equipment must at a
minimum comply with the BellCore Network Equipment Building System (NEBS) General Equipment
Requirements (TR-NWT-000063) and National Electric Code standards. Interconnector may elect to
enclose the Collocation Space. Interconnector shall not use the Collocation Space for marketing
purposes. Interconnector shall place no signs or marking of any kind (except for a plaque or other
identification affixed to Interconnector’s equipment and reasonably necessary to identify
Interconnector’s equipment, and which shall include a list of emergency contacts with telephone
numbers), in the area surrounding the Collocation Space or on the grounds of the Central Office housing
the Collocation Space. '

B. Entrance Facilities. Interconnector may elect to place Interconnector-owned entrance
facilities into the Collocation Space. BellSouth will designate the point of interconnection in proximity
to the central office building housing the Collocation Space, such as an entrance manhole or a cable
vault. Interconnector will provide and place cable at the point of interconnection of sufficient length to
be pulled through conduit and into the splice location. No splicing will be permitted in the entrance
manhole. Interconnector will provide a sufficient length of fire retardant riser cable, to which the
entrance cable will be spliced, which will extend from the splice location to the Interconnector’s
equipment in the Collocation Space. Interconnector must contact BellSouth for instructions prior to
placing the entrance facility cable in the manhole. Interconnector is responsible for maintenance of the
entrance facilities. Dual entrance will be permitted where capacity exists. The interconnection point for
entrance facilities extending from a rooftop antenna will be designated by BellSouth on the
Application/Inquiry response.

C. Demarcation Point. A point-of-termination bay(s) will designate the point(s) of
interconnection between Interconnector’s equipment and/or network and BellSouth’s network. Each
party will be responsible for maintenance and operation of all equipment/facilities on its side of the
demarcation point. Interconnector may, at its option, provide its own point-of-termination bay(s) in
accordance with BellSouth’s guidelines and specifications, which BellSouth will provide upon request.

D. Interconnector’s Equipment and Facilities. Interconnector is solely responsible for the

design, engineering, testing, performance, monitoring, maintenance, and repair of the equipment and
facilities used by Interconnector in the Collocation Space. Without limitation of the foregoing
provisions, Interconnector will be responsible for servicing, supplying, repairing, installing and
maintaining the following: (1) cable(s); (2) equipment; (3) point-of-termination cross-connects; (4) point
of termination maintenance, including replacement fuses and circuit breaker restoration, if not performed
by BellSouth; and (5) connection cable(s) and associated equipment which may be required within the
Collocation Space to the points of interconnection.

E. Easement Space. From time to time BellSouth may require access to the Collocation
Space. BellSouth retains the right to access such space for the purpose of making equipment and
building modifications (e.g., running, altering or removing racking, ducts, electrical wiring, HVAC, and
cables). BellSouth will give reasonable notice to Interconnector when access to the Collocation Space is
required. Interconnector may elect to be present whenever BellSouth performs work in the Collocation
Space. The Parties agree thst Interconnector will not bear any of the expense associated with this work.
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F. Access and Administration. Interconnector shall have access to the Collocation Space
twenty-four (24) hours a day, seven (7) days a week. A security escort will be required at Central Offices
where separate, secured ingress and egress are not available and access would require Interconnector to
traverse restricted areas. All employees, agents and contractors of Interconnector having access to the
Collocation Space shall comply with BellSouth’s policies and practices pertaining to fire, safety and
security, and each such employee, agent or contractor shall display an identification badge issued by
Interconnector or certified vendor which contains a current photo, the individuals name and company
name/logo. Interconnector agrees to comply with all laws, ordinances and regulations affecting the use
of the Collocation Space. Upon expiration of this Agreement, Interconnector shall surrender the
Collocation Space to BellSouth in the same condition as when first occupied by the Interconnector except
for ordinary wear and tear.

G. Interference or Impairment. Notwithstanding any other provisions of this Agreement,
equipment and facilities placed in the Collocation Space shall not interfere with or impair service
provided by BellSouth or by any other interconnector located in the Central Office; shall not endanger or
damage the facilities of BellSouth or of any other interconnector, the Collocation Space, or the Central
Office; shall not compromise the privacy of any communications carried in, from, or through the Central
Office; and shall not create an unreasonable risk of injury or death to any individual or to the public. If
BeliSouth reasonably determines that any equipment or facilities of Interconnector violate the provisions
of this paragraph, BellSouth shall give written notice to Interconnector, which notice shall direct
Interconnector to cure the violation within twenty-four (24) hours or, at a minimum, to commence
curative measures within 24 hours and to exercise reasonable diligence to complete such measures as
soon as possible thereafter. If Interconnector fails to take curative action within 24 hours or if the
violation is of a character which poses an immediate and substantial threat of damage to property, injury
or death to any person, or interference/impairment of the services provided by BellSouth, then and only
in that event BellSouth may take such action as it deems appropriate to correct the violation, including
without limitation the interruption of electrical power to Interconnector’s equipment. BellSouth will
endeavor, but is not required, to provide notice to Interconnector prior to taking such action and shall
have no liability to Interconnector for any damages arising from such action, except to the extent that
such action by BellSouth constitutes willful misconduct.

H. Personalty and its Removal. Subject to requirements of this Agreement, Interconnector
may place or install in or on the Collocation Space such facilities and equipment as it deems desirable for

the conduct of business. Personal property, facilities and equipment placed by Interconnector in the
Collocation Space shall not become a part of the Collocation Space, even if nailed, screwed or otherwise
fastened to the Collocation Space, but shall retain their status as personalty and may be removed by
Interconnector at any time. Any damage caused to the Collocation Space by Interconnector’s employees,
agents or representatives during the removal of such property shall be promptly repaired by
Interconnector at its expense.

) I Alterations. In no case shall Interconnector or any person acting on behalf of
Interconnector make any rearrangement, modification, improvement, addition, repair, or other alteration
to the Collocation Space or the BellSouth Central Office without the written consent of BellSouth, which
consent shall not be unreasonably withheld. The cost of any such specialized alterations shall be paid by
Interconnector.
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IV.  ORDERING AND PREPARATION OF COLLOCATION SPACE

A. Application for Space. Interconnector shall submit to BellSouth a complete and accurate
Application and Inquiry document, together with payment of the Application Fee as stated in Exhibit A.
The Application shall contain a detailed description and schematic drawing of the equipment to be placed
in Interconnector’s Collocation Space(s) and an estimate of the amount of square footage required.
BellSouth will respond to Interconnector’s Application in writing following the completion of review,
planning and design activities. Such response will include estimates on space availability, space
preparation costs and space availability dates. In the event BellSouth cannot provide the requested
Collocation Space, BellSouth shall refund the Application Fee to Interconnector.

B. Bona Fide Firm Order. Interconnector shall indicate its intent to proceed with equipment
installation in a BellSouth Central Office by submitting a Bona Fide Firm Order to BellSouth. A Bona
Fide Firm Order requires Interconnector to complete the Application/Inquiry process described in Article
IV.A preceding, submit an updated Application document based on the outcome of the
Application/Inquiry process, and pay all applicable fees referenced in Article V, following. The Bona
Fide Firm Order must be received by BellSouth no later than thirty (30) days after BellSouth’s response
to Interconnector’s Application/Inquiry. Space preparation for the Collocation Space will not begin until
BellSouth receives the Bona Fide Firm Order and all applicable fees.

C. Use of Certified Vendor. Interconnector shall select an equipment installation vendor
which has been approved as a BellSouth Certified Vendor to perform all engineering and installation
work required in the Collocation Space. BellSouth shall provide Interconnector with a list of Certified
Vendors upon request. The Certified Vendor shall be responsible for installing Interconnector's
equipment and components, extending power cabling to the BellSouth power distribution frame,
performing operational tests after installation is complete, and notifying BellSouth's equipment engineers
and Interconnector upon successful completion of installation. The Certified Vendor shall bill
Interconnector directly for all work performed for Interconnector pursuant to this Agreement and
BellSouth shall have no liability for nor responsibility to pay such charges imposed by the Certified
‘Vendor.

D. Alarm and monitoring. BellSouth shall place environmental alarms in the Central Office
for the protection of BellSouth equipment and facilities. Interconnector shall be responsible for
placement, monitoring and removal of environmental and equipment alarms used to service the
Collocation Space. Upon request, BellSouth will provide Interconnector with applicable tariffed
service(s) to facilitate remote monitoring of collocated equipment by Interconnector.

E. Basic Telephone Service. Upon request of Interconnector, BellSouth will provide basic
telephone service to the Collocation Space under the rates, terms and conditions of the current tariff

offering for the service requested.

F. Space Preparation. BellSouth shall pro rate the costs of any renovation or upgrade to
Central Office space or support mechanisms which is required to accommodate physical collocation.
Interconnector’s pro rated share will be calculated by multiplying such cost by a percentage equal to the
amount of square footage occupied by Interconnector divided by the total Central Office square footage
receiving renovation or upgrade. For this section, support mechanisms provided by BellSouth may
include, but not be limited to heating/ventilation/air conditioning (HVAC) equipment, HVAC duct work,
cable support structure, fire wall(s), mechanical upgrade, asbestos abatement, ground plane addition, or
separate ingress/egress construction. Such renovation or upgrade will be evaluated and the charges

-
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assessed on a per Central Office basis. BellSouth will make reasonable efforts to provide for occupancy
of the Collocation Space on the negotiated date and will advise Interconnector of delays. Interconnector
agrees BellSouth shall not be liable to Interconnector for delays in providing possession of the
Collocation Space.

G. Space Enclosure. Upon request of Interconnector, BellSouth shall construct an
equipment arrangement enclosure of a size and dimension jointly agreed upon by the Parties.
Interconnector may request enclosed floor space in increments of one hundred (100) square feet, with a
minimum of one hundred (100) square feet. Interconnector may, at its option, arrange with a BellSouth
certified contractor to construct the space enclosure in accordance with BellSouth’s guidelines and
specifications. Such contractor shall directly bill Interconnector for activities associated with the space
enclosure construction.

H. Cancellation. If Interconnector cancels its order for the Collocation Space(s),
Interconnector will reimburse BellSouth for any expenses incurred up to the date that written notice of
the cancellation is received. In no event will the level of reimbursement under this paragraph exceed the
maximum amount Interconnector would have otherwise paid for work undertaken by BellSouth if no
cancellation of the order had occurred.

V. RATES AND CHARGES

Interconnector shall pay for Collocation Space(s) according to the rates contained in Exhibit A attached
hereto and pursuant to the following:

A. Non-recurring Fees. In addition to the Application Fee referenced in Article IV
preceding, Interconnector shall remit payment of a Cable Installation Fee, Space Construction Fee, as
applicable, and one-half (1/2) of the estimated Space Preparation Fee coincident with submission of a
Bona Fide Firm Order. The outstanding balance of the actual Space Preparation Fee shall be due thirty

(30) days following Interconnector’s receipt of a bill or invoice from BellSouth. BellSouth shall provide

documentation to establish the actual Space Preparation Fee. Cable Installation Fee(s) are assessed per
entrance fiber placed. No Cable Installation Fee is required for Service Interconnection. The Space
Preparation Fee will be pro rated as prescribed in Article IV.F preceding. The Space Enclosure
Construction Fee will be assessed for the materials and installation cost of the equipment enclosure.
BellSouth’s engineering and other labor time associated with establishing the Physical Collocation
Arrangement will be assessed as Additional Engineering charges, under provisions in BellSouth’s F.C.C.
Number 1 Tariff, Sections 13.1 and 13.2. An estimate of the Additional Engineering charges will be
provided by BellSouth to Interconnector in the Application Response.

B. . Floor Space. The floor space charge includes charges for lighting, heat, air conditioning,
ventilation and other allocated expenses associated with maintenance of the Central Office but does not
include amperage necessary to power Interconnector's equipment. When the Collocation Space is
enclosed by walls or other divider, Interconnector shall pay floor space charges based upon the number
of square feet so enclosed. When the Collocation Space is not enclosed, Interconnector shall pay floor
space charges based upon the number of square feet contained in a shadow print of Interconnector's
equipment racks and POT bay, plus a factor of 2.50 multiplied by the shadow print, which represents
Interconnector’s share of wiring and provisioning aisle space for provisioning and maintenance activities.
Floor space charges are due beginning with the date on which BellSoutl. releases the Collocation Space
for occupancy or on the date Interconnector first occupies the Collocation Space, whichever is sooner.

-
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C. Power. Charges for 48V DC power will be assessed per ampere per month based upon
the certified vendor engineered and installed power feed fused ampere capacity. Rates include redundant
feeder fuse positions (A&B) and cable rack to Interconnector’s equipment or space enclosure. Fuses and
power feed cables (A&B) must be engineered (sized), furnished and installed by Interconnector’s
certified vendor. The Interconnector’s certified vendor must also provide a copy of the engineering
power specification prior to the Commencement Date. In the event BellSouth shall be required to
construct additional DC power plant or upgrade the existing DC power plant in a central office as a result

of Interconnector’s request to collocate in that central office (“Power Plant Construction”),
Interconnector shall pay all costs associated with the Power Plant Construction. The determination of
whether Power Plant Construction is necessary shall be within BellSouth’s sole, but reasonable,
discretion. BellSouth will notify Interconnector of the need for the Power Plant Construction and will
estimate the costs associated with the Power Plant Construction if BellSouth were to perform the Power
Plant Construction. Interconnector shall pay BellSouth one-half of the estimated Power Plant
Construction costs prior to commencement of the work. Interconnector shall pay BellSouth the balance
due (actual cost less one-half of the estimated cost) within thirty (30) days of completion of the Power
Plant Construction. Interconnector has the option to perform the Power Plant Construction itself;
provided, however, that such work shall be performed by a BellSouth certified contractor and such
contractor shall comply with BellSouth’s guidelines and specifications. Where the Power Plant
Construction results in construction of a new power plant room, upon termination of this Agreement
Interconnector shall have the right to remove its equipment from the power plant room, but shall
otherwise leave the room intact. Where the Power Plant Construction results in an upgrade to
BellSouth’s existing power plant, upon termination of this Agreement, such upgrades shall become the
property of BellSouth.

D. Security Escort. A security escort will be required whenever Interconnector or its
approved agent desires access to the entrance manhole or must traverse a restricted area within
BellSouth’s central office. Rates for a BellSouth security escort are assessed in one-half (1/2) hour
increments according to the schedule appended hereto as Exhibit A.

E. Rate “True-Up”. The Parties agree that the interim prices reflected herein shall be
“trued-up” (up or down) based on final prices either determined by further agreement or by final order,
including any appeals, in a proceeding involving BellSouth before the regulatory authority for the State
in which the services are being performed or any other body having jurisdiction over this agreement
(hereinafter “Commission™). Under the “true-up” process, the interim price for each service shall be
multiplied by the volume of that service purchased to arrive at the total interim amount paid for that
service (“Total Interim Price”). The final price for that service shall be muitiplied by the volume
purchased to arrive at the total final amount due (“Total Final Price”). The Total Interim Price shall be
compared with the Total Final Price. If the Total Final Price is more than the Total Interim Price,
Interconnector shall pay the difference to BellSouth. If the Total Final Price is less than the Total Interim
Price, BellSouth shall pay the difference to Interconnector. Each party shall keep its own records upon
which a “true-up” can be based and any final payment from one party to the other shall be in an amount
agreed upon by the Parties based on such records. In the event of any disagreement as between the
records or the Parties regarding the amount of such “true-up,” the Parties agree that the Com:mssxon shall
be called upon to resolve such differences.

F . Other. Payment of all other charges under this Agreement shall be due thirty (30) days
after receipt of the bill (payment due date). Interconnector will pay a late payment charge of one and

one-half percent (1-1/2%) assessed monthly on any balance which remains unpaid after the payment due
date.

-
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V1.  INSURANCE

A. Interconnector shall, at its sole cost and expense, procure, maintain, and keep in force
insurance as specified in this Article VI and underwritten by insurance companies licensed to do business
in the states contained in Exhibit B attached hereto and having a BEST Insurance Rating of B ++ X (B
++ ten).

B. Interconnector shall maintain the following specific coverages:

1. Commercial General Liability coverage in the amount of ten million dollars
(810,000,000.00) or a combination of Commercial General Liability and Excess/Umbrella coverage
totaling not less than ten million dollars ($10,000,000.00). BellSouth shall be named as an
ADDITIONAL INSURED on ALL applicable policies as specified herein. .

2. Statutory Workers Compensation coverage and Employers Liability coverage in
the amount of one hundred thousand dollars ($100,000.00) each accident, one hundred thousand dollars
($100,000.00) each employee by disease, and five hundred thousand dollars ($500,000.00) policy limit
by disease. _

3. Interconnector may elect to purchase business interruption and contingent
business interruption insurance, having been advised that BellSouth assumes no liability for loss of profit
or revenues should an interruption of service occur.

C. The limits set forth in Article VLB above may be increased by BellSouth from time to
time during the term of this Agreement upon thirty (30) days notice to Interconnector to at least such
minimum limits as shall then be customary with respect to comparable occupancy of BellSouth
structures.

D. All policies purchased by Interconnector shall be deemed to be primary and not
contributing to or in excess of any similar coverage purchased by BellSouth. All insurance must be in
effect on or before the date equipment is delivered to BellSouths Central Office and shall remain in
effect for the term of this Agreement or until all Interconnector’s property has been removed from
BellSouth’s Central Office, whichever period is longer. If Interconnector fails to maintain required
coverages, BellSouth may pay the premiums thereon and seek reimbursement of same from
Interconnector.

E. Interconnector shall submit certificates of insurance reflecting the coverages required
pursuant to this Section a minimum of ten (10) days prior to the commencement of any work in the
Collocation Space. Failure to meet this interval may resuit in construction and equipment installation
delays. Interconnector shall arrange for BellSouth to receive thirty (30) days advance notice of
cancellation from Interconnectors insurance company. Interconnector shall forward a certificate of
insurance and notice of cancellation to BellSouth at the following address:

BellSouth Telecommunications, Inc.
Attn.: Risk Management Coordinator
3535 Colonnade Parkway, S9A1
Birmingham, Alabama 35243
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F. Interconnector must conform to recommendations made by BellSouth’s fire insurance
company to the extent BellSouth has agreed to, or shall hereafter agree to, such recommendations.

G. Failure to comply with the provisions of this Section will be deemed a material breach of
this Agreement.

VII. MECHANICS LIENS

If any mechanics lien or other liens shall be filed against property of BellSouth, or any improvement
thereon by reason of or arising out of any labor or materials furnished or alleged to have been furnished
or to be furnished to or for Interconnector or by reason of any changes, or additions to BellSouth
property made at the request or under the direction of the Interconnector, Interconnector shall, within
thirty (30) days after receipt of written notice from BellSouth either pay such lien or cause the same to be
bonded off BellSouth’s property in the manner provided by law. Interconnector shall also defend on
behalf of BellSouth, at Interconnector’s sole cost and expense, any action, suit or proceeding which may
be brought for the enforcement of such liens and Interconnector shall pay any damage and discharge any
judgment entered thereon.

VIII. INSPECTIONS

BellSouth shall conduct an inspection of Interconnector’s equipment and facilities in the Collocation
Space(s) prior to the activation of facilities between Interconnector's equipment and equipment of
BellSouth. BellSouth may conduct an inspection if Interconnector adds equipment and may otherwise
conduct routine inspections at reasonable intervals mutually agreed upon by the Parties. BellSouth shall
provide Interconnector with a minimum of forty-eight (48) hours or two (2) business days, whichever is
greater, advance notice of all such inspections.

IX. SECURITY

Only BellSouth employees, BellSouth certified vendors and authorized employees or agents of
Interconnector will be permitted in the BellSouth Central Office. Interconnector shall provide its
employees and agents with picture identification which must be worn and visible at all times while in the
Collocation Space or other areas in or around the Central Office. BellSouth may refuse entry to any
person who fails to display the identification required by this section.
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X. INDEMNITY / LIMITATION OF LIABILITY

A. Interconnector shall be liable for any damage to property, equipment or facilities or
injury to person caused by the activities of Interconnector, its agents or employees pursuant to, or in
furtherance of, rights granted under this Agreement. Interconnector shall indemnify and hold BellSouth
harmless from and against any judgments, fees, costs or other expenses rcsultmg or claimed to result
from such activities by Interconnector, its agents or employees.

B. BeliSouth shall not be liable to Interconnector for any interruption of Interconnector’s
service or for interference with the operation of Interconnector’s communications facilities, or for any
special, indirect, incidental or consequential damages arising in any manner, including BellSouth’
negligence, out of the use of the Collocation Space(s) and Interconnector shall indemnify, defend and
hold BellSouth harmiess from and against any and all claims, demands, causes of action, costs and
reasonable attorneys’ fees with respect to such special, indirect, incidental or consequential damages.

XI. PUBLICITY

Interconnector agrees to submit to BellSouth all advertising, sales promotion, press releases, and other
publicity matters relating to this Agreement or mentioning or implying the tradenames, logos, trademarks
or service marks (hereinafter “Marks™) of BellSouth Corporation and/or any of its affiliated companies or
language from which the connection of said Marks therewith may be inferred or implied, or mentioning
or implying the names of any personnel of BellSouth Corporation and/or any of its affiliated companies,
and Interconnector further agrees not to publish or use such advertising, sales promotions, press releases,
or publicity matters without BellSouth's prior written consent.

kn. DESTRUCTION OF COLLOCATION SPACE

In the event a Collocation Space is wholly or partially damaged by fire, windstorm, tornado, flood or by
similar causes to such an extent as to be rendered wholly unsuitable for Interconnector’s permitted use
hereunder, then either party may elect within ten (10) days after such damage, to terminate this
Agreement, and if either party shall so elect, by giving the other written notice of termination, both
parties shall stand released of and from further liability under the terms hereof. If the Collocation Space
shall suffer only minor damage and shall not be rendered wholly unsuitable for Interconnector's permitted
use, or is damaged and the option to terminate is not exercised by either party, BellSouth covenants and
agrees to proceed promptly without expense to Interconnector, except for improvements not the property
of BellSouth, to repair the damage. BellSouth shall have a reasonable time within which to rebuild or
make any repairs, and such rebuilding and repairing shall be subject to delays caused by storms,
shortages of labor and materials, government regulations, strikes, walkouts, and causes beyond the
contro! of BellSouth, which causes shall not be construed as limiting factors, but as exemplary only.
Where allowed and where practical in the sole judgment of BellSouth, Interconnector may erect a

temporary facility while BellSouth rebuilds or makes repairs. In all cases where the Collocation Space
shall be rebuilt or repaired, Interconnector shall be entitled to an equitable abatement of rent and other
charges, depending upon the unsuitability of the Collocation Space for Interconnector’s permitted use,
until such Collocation Space is fully repaired and restored and Interconnector's equipment installed
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therein (but in no event later than thirty (30) days after the Collocation Space is fully repaired and
restored).

XIIl. EMINENT DOMAIN

If the whole of a Collocation Space shall be taken by any public authority under the power of eminent
domain, then this Agreement shall terminate as of the day possession shall be taken by such public
authority and rent and other charges for the Collocation Space shall be paid up to that day with
proportionate refund by BeliSouth of such rent and charges as may bave been paid in advance for a
period subsequent to the date of the taking. If any part of the Collocation Space shall be taken under
eminent domain, BellSouth and Interconnector shall each have the right to terminate this Agreement and
declare the same null and void, by written notice of such intention to the other party within ten (10) days
after such taking.

XIV. FORCE MAJEURE

Neither party shall be in default by reason of any failure in performance of this Agreement, in accordance
with its terms and conditions, if such failure arises out of causes beyond the control of the nonperforming
party including, but not restricted to, acts of God, acts of government, insurrections, fires, floods,
accidents, epidemics, quarantines, restrictions, strikes, freight embargoes, inability to secure raw
materials or transportation facilities, acts or omissions of carriers or any and all other causes beyond the
party’s control.

XV. ASSIGNMENT

Interconnector acknowledges that this Agreement does not convey any right, title or interest in the
Central Office to Interconnector. Interconnector may not sublet its rights under this Agreement, nor shall
it allow a third party to use or occupy the Collocation Space at any time or from time to time without the
prior written consent, and at the sole discretion, of BellSouth. This Agreement is not assignable by either
party without the prior written consent of the other party, and any attempt to assign any of the rights,
duties or obligations of this Agreement without such consent is void. Notwithstanding the foregoing,
cither party may assign any rights, duties or obligations of this Agreement to a parent, subsidiary or
affiliate without the consent of the other party.

XV1. NONEXCLUSIVITY

Interconnector understands that this Agreement is not exclusive and that BellSouth may enter into similar
agreements with other parties. Assignment of space pursuant to all such agreements shall be determined
by space availability and made on a first come, first served basis.

DRAFT (10/6/97) Page 12
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XVI. NO IMPLIED WAIVER

No consent or waiver by either party to or of any breach of any covenant, term, condition, provision or
duty of the other party under this Agreement shall be construed as a consent to or waiver of any other
breach of the same or any other covenant, term, condition, provision or duty. No such consent or waiver
shall be valid unless in writing and signed by the party granting such consent or waiver.

XVIII. NOTICES

Except as otherwise provided herein, any notices or demands that are required by law or under the terms
of this Agreement shall be given or made by Interconnector or BellSouth in writing and shall be given by
hand delivery, or by certified or registered mail, and addressed to the parties as follows:

To BellSouth: " To Interconnector:
ATTN: ATTN:

Such notices shall be deemed to have been given in the case of certified or registered mail when
deposited in the United States mail with postage prepaid.

XIX. RESOLUTION OF DISPUTES

Except as otherwise stated in this Agreement, the Parties agree that if any dispute arises as to the
interpretation of any provision of this Agreement or as to the proper implementation of this Agreement,
the parties will petition the Commission in the state where the services are provided pursuant to this
Agreement for a resolution of the dispute. However, each party reserves any rights it may have to seek
judicial review of any ruling made by the Public Service Commission concerning this Agreement.

XX. SECTION HEADINGS

The section headings used herein are for convenience only, and shall not be deemed to constitute integral
provisions of this Agreement. -

DRAFT (10/6/97) , Page 13
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XX1. AUTHORITY

Each of the parties hereto warrants to the other that the person or persons executing this Agreement on
behalf of such party has the full right, power and authority to enter into and execute this Agreement on
such partys behalf and that no consent from any other person or entity is required as a condition
precedent to the legal effect of this Agreement.

XXNl. REVIEW OF AGREEMENT

The parties acknowledge that each has had an opportunity to review and negotiate this Agréement and
has executed this Agreement only after such review and negotiation. The Parties further agree that this
Agreement shall be deemed to have been drafted by both BellSouth and Interconnector and the terms and
conditions contained herein shall not be construed any more strictly against one party or the other.

XXI1. ENTIRE AGREEMENT

This Agreement contains the full understanding of the Parties (superseding all prior or contemporaneous
correspondence between the Parties) and shall constitute the entire agreement between BellSouth and
Interconnector and may not be modified or amended other than by a written instrument signed by both
parties. If any conflict arises between the terms and conditions contained in this Agreement and those
contained in a filed tariff, the terms and conditions of this Agreement shall control.

IN WITNESS WHEREOF, the Parties have executed this Agreement by their duly authorized
representatives in one or more counterparts, each of which shall constitute an original, on the day and
year first above written. ,

BELLSOUTH TELECOMMUNICATIONS, INTERCONNECTOR
INC. (Full Company Name)
Authorized Signature Authorized Signature

Print or Type Name Print or Type Name

Title Title

Date Date

DRAFT (10/6/97) Page 14
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EXHIBIT A
Page 1 of 3
Schedule of Rates and Charges
Rate Element Description Type of Charge Charge
Application Fee NRC (per Arrangement, per C.0.) $3,850.00
Subsequent Application Fee (Note 1) NRC (per Arrangement, per C.0.) $1,600.00
Space Preparation Fee (Note 2) NRC (per Arrangement, per C.0.) ICB
Space Enclosure Construction Fee (Note 2) NRC (per 100 square feet) $4,500.00
Additional Engineering Fee (Note 3) NRC . ICB
Cable Installation NRC (per entrance cable) $2,750.00
Floor Space Zone A RC (per square foot) $7.50
' Zone B RC (per square foot) B $6.75
Power RC (per amp) $5.00
Cable Support structure RC (per entrance cable) $13.35
Cross-Connects 2-wire RC (per cross-connect) $0.30
4-wire RC (per cross-connect) $0.50
DS1 RC (per cross-connect) $8.00
DS3 RC (per cross-connect) $72.00
2-wire NRC (first cross-connect) $19.20
4-wire NRC (first cross-connect) $19.20
DS1 NRC (first cross-connect) $155.00
DS3 NRC (first cross-connect) $155.00
2-wire NRC (each additional cross-connect) $19.20
4-wire NRC (each additional cross-connect) $19.20
DS1 NRC (each additional cross-connect)  $27.00
DS3 NRC (each additional cross-connect)  $27.00
POT Bay | 2-wire RC (per cross-connect) $0.40
4-wire RC (per cross-connect) $1.20
DS! RC (per cross-connect) $1.20
DS3 RC (per cross-connect) $8.00
Additional Security Access Cards NRC-ICB (each) $10.00

DRAFT (10/6/97)
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EXHIBIT A
Page 2 of 3
Schedule of Rates and Charges (cont.)
te Element Description Type of Charge har.
Direct Connection (Note 4)
(1) Fiber Arrangement RC (per cable, per linear foot) $0.06
-with Initial Application NRC (per Arrangement) n/a
-Subsequent to Application NRC (per Arrangement) $246.00
(2) Copper or Coaxial Arrangement RC (per cable, per linear foot) $0.03
-with Initial Application NRC (per Arrangement) n/a
-Subsequent to Application NRC (per Arrangement) $246.00
Security Escort
Basic - first half hour NRC-ICB $41.00
Overtime - first half hour NRC-ICB $48.00
Premium - first half hour NRC-ICB $55.00
Basic - additional half hour NRC-ICB $25.00
Overtime - additional half hour NRC-ICB $30.00
Premium - additional half hour NRC-ICB $35.00
Notes
NRC: Non-recurring Charge - one-time charge
RC:  Recurring Charge - charged monthly
ICB: Individual Case Basis - one-time charge
(1) Subsequent Application Fee. BellSouth requires the submission of an Application Fee for
modifications to an existing arrangement. However, when the modifications do not require
BellSouth to expend capital (e.g., additional space or power requirements, BST
termination/cross-connect equipment, etc.), BellSouth will assess the Subsequent Application
Fee in lieu of the Application Fee.
) Space Preparation Fee. The Space Preparation Fee is a one-time fee, assessed per arrangement,

per location. It recovers costs associated with the shared physical collocation area within a
central office, which include survey, engineering, design and building modification costs.
BellSouth will pro rate the total shared space preparation costs among the collocators at each
location based on the amount of square footage occupied by each collocator. This charge may
vary depending on the location and the type of arrangement requested.
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EXHIBIT A
Page 3 of 3

Schedule of Rates and Charges (cont.)

Notes (cont.}

@

,,,,,,

&)

@

(cont.)

Space Enclosure Construction Fee. The Space Enclosure Construction Fee is a one-time fee,
assessed per enclosure, per location. It recovers costs associated with providing an optional
equipment arrangement enclosure, which include architectural and engineering fees, materials,
and installation costs. This fee is assessed in 100 square-foot increments, with a minimum space
enclosure size of 100 square feet. Interconnector may, at its option, arrange with a BellSouth
certified contractor to construct the space enclosure in accordance with BellSouth’s guidelines
and specifications. In this event, the contractor shall directly bill Interconnector for the space
enclosure, and this fee shall not be applicable.

Additional Engineering Fee. BellSouth's engineering and other labor costs associated with
establishing the Physical Collocation Arrangement shall be recovered as Additional Engineering
charges, under provisions in BellSouth’s F.C.C. Number 1 Tariff, Sections 13.1 and 13.2. An
estimate of the Additional Engineering charges shall be provided by BellSouth in the Application
Response.

Direct Connection. As stated in Article LB of the Collocation Agreement, Interconnector may
connect to other interconnectors within the designated Central Office in addition to0, and not in
lieu of, interconnection to BellSouth services and facilities. Interconnector must use its Certified
Vendor to place the direct connection. The Direct Connection NRC is assessed when direct
connection is the only work requested by Interconnector. If any other work in addition to the
direct connection is being requested, whether for an initial installation of a Collocation Space or
for an augmentation to an existing Collocation Space, an Application Fee or a Subsequent
Application Fee will be assessed in lieu of the Direct Connection NRC. Construction charges
may also apply; BellSouth shall provide an estimate of these charges in the Application
Response.
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Bona Fide Physical Collocation Arrangements

Central Office Name:
Central Office CLLI Code:
City:

State:

Date of Bona Fide Firm Order:

Central Office Name:
Central Office CLLI Code:
City:

State:

Date of Bona Fide Firm Order:

Central Office Name:
Central Office CLLI Code:
City:

State:

Date of Bona Fide Firm Order:

Central Office Name:
Central Office CLLI Code:
City:

State:

Date of Bona Fide Firm Order:

Central Office Name:
Central Office CLLI Code:
City:

State:

Date of Bona Fide Firm Order:

Central Office Name:
Central Office CLLI Code:
City:

State:

Date of Bona Fide Firm Order:

DRAFT (10/6/97)
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REGIONAL AUDIT OF
BELLSOUTH AND
CERTAIN AFFILIATED COMPANIES

December 17, 1993

NATIONAL ASSOCIATION OF
REGULATORY UTILITY COMMISSIONERS
1102 Interstate Commerce Commission Building
Constitution Avenue and Twelfth Street, NW
Post Office Box 684
Washington, DC 20044-0684
Telephone No. (202) 898-2200
Facsimile No. (202) 898-2213

Price: $30.00




there is a significanc difference between discovery and auditing. The brief
points out that the PSC internal procedures clearly discinguishes auditing frog
discovery and excludes auditors from the discovery process.

On July 19, 1993, Commissioner Clark held a "status® meeting in Docket KNo.
920160-TL. At this meeting all past due and incomplete responses to staff audic
Tequests were addressed. New due dates were established. In response to a Cozpany
motion for more time to respond to audit requests, Commissicner Clark ruled that
a fifteen day turnaround time is appropriate recognizing the complex:.:y of this
audit. The Commissioner made it clear that this was an audit not subJecc to

discovery rules and the fifteen days was unique to this audic.

On August 27, 1993, Commissioner Clark held a second "status” meeting. At this
meeting the Company represented that its affiliate, BellSouth Encerprises, cto
vhom the Audit Team directed many requeste, would comply to some of the audit
requests but not under the timeframes established by Commissioner Clark. As a
result, Commissiomer Clark sent a letter to John Clendenin, CEOQ of BellSouth
Corporation, requesting his assistance in getting BellSouth Enterprises to comply
to audit requests on a timely basis. The Company responded by stating chat
“BellSouth Enterprises is committed to cooperation with the Florida Commission,
within the lav and the extent of its available resources, to ptovide tizely and
complete responses to requests that your audit teaxm may make."” Exphasis added.
Obviously, the level of cooperation depends on the Company’s interpretation of
“within the lav" and its designation of what resources will be available.

On October 4, 1993 the Florida Supreme Court heard arguments regarding access to
affiliace records. As of this writing, a decision i{s pending.

On November 24, 1993 the Audit Team provided the Company a draft of the audic
report and workpapers. The purpose wvas to give the Company time to verify the
statements of facts in the report and designate claimed proprietary information
in preparation for the exit conference scheduled for December 10, 1993, Om
December 8, 1993, the Company informed the Audit Team it will not attend the exit
conference and plans on responding to the audit by way of rebuctal testimony and
a "parallel® audit conducted by Deloitze and Touche CPA firm.

In summary, the Audit Team actempted to evaluate whether cross subsidy exists
betveen BSTI's regulated and non regulated operations vhich is a national concern
as evidenced by the previously mentioned NARUC resolution. Because of limited
Tesources, the staff through analytical reviev limited its audit program to a
relatively small number of affiliates and transactions. The Company displayed a
consistent pattern of obstructionist behavior since May of 1992. Since an open
and cooperative environment is essential for effective auditing, many of the
audit objectives were not fulfilled. The proliferation of diversificacion
activicties by not only BellSouth but other telephons and electric companies has
complicated the regulatory process. It will require regulation beyond the
utilicy. The extent of that regulation needs to be defined.

- - o —— -
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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

The BellSouth Telephone AAD 93-148
Operating Companies

ORDER TO SHOW CAUSE

Adopted: February 24, 1995; Released: March 3, 1998

By the Commission:

1. At the direction of this Commission, the National
Exchange Carriers’ Association. Inc. ("NECA™) hired Ernst
and Young to conduct an independent audit of carrier-
reported adjustments to the Common Line ("CL") revenue
pool for 1988 and the first quarter of 1989.' Our subse-
quent review of that Commission-mandated audit revealed
apparent violations of our accounting rules and reporting
requirements by BellSouth  Telephone Companies
("BellSouth™) during the audit period. These apparent vio-
lations may have continued beyond the period covered by
the audit. This Order to Show Cause sets forth those appar-
ent siolations and directs BellSouth (o show cause why this
Commission should not: (1) issue a Notice of Apparent
Liability for Forfeiture ("NAL") for apparent violation of
Section 220{d) of the Communications Act of 1934, as
amended:? (2) require BellSouth to adjust its price cap
indexes. and (3) require BeliSouth (o improve its internal
processes 10 bring them into compliance with Commission
rules and orders.

2 Enforcing our accounting rules and reporting require-
ments is essential for the Commission to carry out its
statutory obligations to ensure that rates for telecommuni-
cations services remain just and reasonable. Our ability to

! NECA coliects cost data. inciuding revenut. expense and
investment data, from all local exchange carriers ("LECs") on a
monthly basis. These data are then used 1o develop LEC-specific
revenue requirements which are designed to recover those LEC-
incurred costs that are allocated 10 the interstate jurisdiction
under our jurisdictional separations rules, 47 C.F.R. Part 36.
The revenue requirement development process is called "pool-
ing." because. initially. all LEC-submined cost data are com-
bined (“pooled™) based on whether they are non-traffic sensitive
(e.5 . CL} or traffic sensitive ("TS") in nature Accourdingly.
NECA administers two revenue pools. Non-traffic sensitive. CL
costs are pooled 10 develop CL revenue requirements, and TS
costs are pooled o develop TS revenue requirements The rev.
enues required 1o recover CL costs are collected through (1)
carrier common line charges billed 10 the interexchange car-
ners, (23 subscriber line charges billed 10 end users and other
cusiomers. and (1) surcharges assessed against special access
customers. These charges are set forth in ariffs NECA prepares
for pool members, primarily the smalier. independent LECs.
Other LECs -~ including the Bell Operating Companies
("BOCs™) -- currently do not participate ia the cost recosery
pools and. insiead. prepare their own access tarffs. As explained
infra. however. the pools are calculated based on revenue data
provided by all LECs. and revenue dawa reported o NECA by

carry out these obligations is impaired if we cannot rely
upon the information that carriers are required 1o submit
aboul the costs of their operations and their allocations of
those costs, or if those allocations are made improperly. As
the telecommunications marketplace continues to diversify,
with carriers providing more and more nonregulated ser-
vices, our enforcement of accounting safeguards will be.
come even more important if we are to continue to protect
ratepayers from being overcharged for interstate services.

1. BACKGROUND

3. Our rules require the LECs, on a monthly basis, to
report 10 NECA their revenue. expense and investment
data. NECA uses these data to compute each LEC's month-
ly poo! shares.’ Because LECs do not have complete data
available when they first report to NECA. the LECs ini-
tially report estimated data. {n the following months, the
LECs are required to reconcile their estimates with actual
results. To ensure the accuracy of the reconciliation pro-
cess and because even the best accounung systems some-
times fail to prevent errors, NECA procedures allow the
LECs twenty-four months to reconcile and correct pre-
viously submined data. Thus, in each monthly “settiement
cycle.” LECs report estimated data for the current month
as well as adjusted data for the preceding twenty-four
months.

4 In the December 1988 settlement cycle. certain LECs
reported unusually large adjustmenis 1o the CL pool Com-
mission staff audited the larger of these adjustments and
found that they appeared o have been encouraged by
NECA Board members representing the BOCs and further
found them apparently inconsistent with the Commission’s
rules. As a result, the Commission issued Nouces of Appar-
ent Liability for Forfeuure and Orders 1o Show Cause against
the BOCs that filed these adjustments.’ The Commission
also issued a letter of reprimand 1o the NECA Board of
Directors and required. infer alia, that NECA hire an in-
dependent auditor (o perform a comprehensive audit of
significant adjustments the BOCs reported to the CL pool
for 1988 and 1989 %

the large carriers will. therefore. affect the charges of pool
members. Moreover. during the time period covered by the
audit. our rules required all LECs to participate in the CL pool.
P47 US.C. §220(d). The BellSouth operating companies are
the South Central Bell Telephone Co. (SCB) and :he Southern
Bell Teiephone and Telegraph Co. (SBT).

317 CFR.§69.605.

See. £.8.. Southwestern Bell Telephone Co. Nonce of Appdr-
ent Leability for Forfeiture and Order to Show Caiwse. S FCC Rad
TIT9 (1990). The Commussion subsequently eniered into Con-
sent Decrees with the carriers thus resolving these initial ac-
tions without determinations of hability Sce. e.g. Southwestern
Bell Telephone Co.. Consens Decree Order. 7 FCC Red 7092

1992y
S Letter from Donna R. Searcy. Secretary. FCC. 1o {awrence
C Ware. Chairman of the Board of Directors, NECA. § FCC
Red 7183 (1990). The letter identified “significan: adjustments”
35 individual adjustments of $100.000 or more that the BOCs
had reporied 1o the CL pool for 18a% and |9RG other than the
adjustments that had been addressed irn the Commission audit.
The independent audit covered the fifieern data months from
January |, 1988 through March 3, 19RY, after which ume
participation in the CL pool became soluatary and all BQCS
lefr that pool. The letter. however also requ:fec that the in-
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§. NECA hired the public accounting firm of Lrnst &
Young to conduct the independent audu. Ernst & Young
issued its report which NECA submitted to the Commis-
sion.* That report included numerous audit findings against
the BOCs. including BellSouth: the conduct noted by
Ernst & Young has a substantial impact aa the CL pool as
well as on the carriers’ interstate telecommunications ser-
vices customers. This is because NECA distributes access
(ariff revenue based on reported data. Moreover. since the
reported adjustments to the CL pool involve misstatements
or miscalculations of inlerstate costs and revenues hisiori-
cally used to develop the reporting carrier’s access charges,
and, afier 1988, ils price cap indexes. the reporting carrier’s
interstate access customers, as well as end users. are af-
fected. Although the independent auditor’'s report ad-
dressed the effects of the BOCs' conduct only on the CL
pool, Commission auditors are examining the effect on all
interstate telecommunications services. Those of the in-
dependent auditor’s findings that were directed against
BeliSouth and that warrant Commission action are the
subject of our action here. These findings are summarized
below. Attachment A provides the specific details of each
finding. the Commission Rules that were apparently vio-
lated, and the companies’ responses to those findings. At
tachment B presents. in wabular form, a summary of the
apparent violations and their revenue impacis as reveated
by the record to date

11. THE FINDINGS

6. Section 220(a) of the Communications Act granis (o
the Commission specific authority to "prescribe the forms
of any and all accounts. records. and memoranda o be
kept by carriers subject [to the Act|..™  In turn. Section
220(d) authorizes the Commission 10 impose forfeitures on
carriers who do not keep such accounls, records. and
memoranda in the manner prescribed by the Commussion
The findings in Attachment A appear (o reveal conduct by
the BeilSouth carriers that violates Section 220 for the
period that is the subject of the audit. namely, the period
beginning January 1. 1988, and ending March 31, 1989 °*

dependent audit “include adjustmenis reported after [the BOTs|
lefi the poo! on April 1. 1989 since carriers were allowed 10
submit adjusiments for up 10 Lwenty-four months follosing a
particular data month. /d. As a result, the independent auditur
examined reported CL pool adjusiments through March 1991

¢ The Ernst & Young audit report is hereafter referred 10 as
the “Adjwsimens Repori™ On February 11, 1993, the Commus-
sion concluded that this sudit had complie¢ with Commission
directives and had been performed “with 1 high degree of shill
and care.” and that the independent auditor had “exeriised
yound professional judgment reflecting purposes of the faudn)
and the informauon gathered during {its| course.™ See Leter
from Donna R. Searcy, Secretary. FCC. to Robert A MeArion
Chairman of the Board of Directors, NECA. 8 FCC Red 1315
(199%)

47 U S C §2200a.

The apparent violations roughly fall into 1w 0 categor:es for
purposes of potential remedies First certain apparent vioiziions
found to fall outside the applicable limitations period for assess-
ing forfeitures may. nevertheless. necessitate corrective 3ction
by the Commission For example. the Commission may require
AC USIMEnIS 10 CArriEr price Cap indexes 10 ¢ Mirste distor: ony
caused by unlawful conduct. Second. other apparent vivlaiions
ffaund ¢ be continuing or 1o hase continced it the per.od
Cosered hy the mmuoanons period. cou.d ~.pport Nondes of

7 The independent auditor’s findings that we address
here involve the musstaiement or mncaiculation of some
$6.2 mitlion of interstate costy and revenucs for the period
from January 1985 through March 1989 * In the aggregate.
these misstatements or miscalculations apparenity henefited
BellSouth 10 the detriment of the uwrs of BellSvuth’s
interstate  <ervices NN These  misstatements  or
miscalculations shifted costs hetween or among access cle-
ments. thus apparently understating  or  overstating
DellSouth’s inferstate revenue requirements for particular
wervices. The senousncss of the missiatements 15 com-
pounded here not anly because of the net impact and the
extent of understatements and overstatements. but also be-
cause of the scope and number of the errors or apparent
violations and 1he fact that some of them may have contin-
ued 10 the date of thiy Order to Show Cause. The findings
reveal the BellSouth carriers’ apparent failure 10 maintain
their accounts. records, and memoranda in the manner
prescribed by the Commission. To the extent that this
conduct has continued, 1t must seriously undermine the
Commission’s confidence that BellSouth's accounts accu-
rately refiect Commusion-mandated accounting practices
and reveal the true and lawfu! costs of BellSouth’s inter-
state services Moreover, and as explained more fully be-
low, the apparent rule violations and misstalements may
very well have ted BellSouth to compure price cap indexes
that likely would require correchion

& In the following paragraphs we describe the account-
ing irregularinies that have led us 10 issue this Order to
Show Cause

A. Apparent Cash Working Capital Violations

3. The independent auditor found tha: BellSouth’s cal-
culation of cash working capita! allowances apparently vio-
fated Commission rules.'” These allowances are supposed (0
reflect the average amount of investor-supplied capital
needed to fund carriers’ Jday-to-day aperanons ' Each cash
working caputal allowance is added 10 2 carrier’s ratebase.
thereby increasing the earnings the carrier 15 allowed The
BellSouth carners calculate their cash working capital
allowances based on tead-lag studies '? In cumputing cash

Apparent Liuac.imy Yo Forfeiture under Secunn i X6 of the
Commission s Roles <7 ¢ L R CiRe a5 we 3y suppurt oiber
remedies. such as price 3D adiustments

These Ngures are Sased on eynimaies Be (South proviced 10
the independent aua::or Sec Lerer from Broce Baidwin. Presi-
dent Natioral Exchange Carrier \ssociason Inc . to Mr Gerald
P Vaughan Deputy Chief Operanians Common Carrier Bu-
reau Bevsen A W 1Dl Although those
CRHIMIies €aC e " ost ol Sdep nder s quditur’s fndings
BellSouth 8:6 7o provide intensdte Lmpil: estimates of the
impact of certain findings on interstate rates and revenue re
quiremenis
" dnachmens A 30 .
Nee Anacheent V5 Yl
Sec Mnackmenr 130 02 Jeddoag sedoes medsuie fasn
snflows ane ouifaws = relation 10 the ume ervce s rerncered
Revenuve ané expense 1ems 1mai are recened or na¢ nefore a

service s rencered are conwidered Tleac” tems ync reserue
and c¢xperse itermy Cnit are recesed or azd 20er setvie 1s
rendered are conucecee Mg ems Lead in cradies Celermine

the rumber of Cave ™ wcer ece:ps of resgnoes 208 pivment af
cxpenses
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working capital allowances. carriers are aliowed to add
minimum bank balances required by banks to the results
obtained from these lead-lag studies. The independent audi-
tor found that BellSouth improperly used average daily
ledger balances, rather than minimum bank balances,
which resulted in an oversiatement of its total interstate
revenue requirement of $4.8 million."?

B. Apparent Jurisdictional Separations Violations

10. Responsibility for regulating telephone services is
shared between this Commission. which regulates interstate
service, and state commissions. which regulate intrastate
service. Carriers must use & process called jurisdictional
separations 1o apportion their costs and revenues between
the state and interstate jurisdictions. The se?amions proce-
dures are set forth in Part 36 of our rules.’* The indepen-
dent auditor found that BeliSouth apparently violated our
rules in separating its investment in information origina-
tiontermination equipment and cable and wire facilities.
According 1o the record.'® these violations may have con-
tinued beyond the audit period.

C. Other Apparent Errors

1. The independent auditor also found a number of
other apparent rule violations. including BellSouth's faif-
ure 1o provide adequale documentation to support nu-
merous revenue and cost adjustments,'® and _its improper
inclusion  of  presubscription  revenues''  for  the
predesignation of interexchange carriers'® in Account 5081,
Enduser revenue.'* The independent auditor also noted
that a BellSouth operating company incorrectly reported
an accrual adjustment 10 NECA resulting in an
overstatement of CL revenues v.hlch would apparently vio-
late Section 69605 of our rules.® As such errors and other
violations accumulate, the data carriers report to NECA
under Section 69.605 of our rules?* and 1o us under Parts
43 and 65 of our rules® become increasingly unrefiable
Although these errors may have no current impact on
BellSouth’s interstate rates, their number and scope per-
suade us to order BeilSouth tq show cause why its internal
accounting and accounting-related processes should not
generally be brought into compliance with Commission
rules and orders.

Auachmens 4, a1 2

447 CF.R Part 36,

Attachmenr A, at 3-5

' 4. 389

" Presubscription revenues refer w0 the charges that LECs
assess when an end user decides (0 change his or her primary
interexchange carner,

Under our rules. 3n end user has the right to select one
inicrexchange carrier as his or ber primary catrier. See [nves-
aganon of Access and Divestiture Related Tariffs, 101 FCC 2d
9t (1985) (describing the presubscription process LECs musi
follow).

' Augchment A, at 9-10 Section 325081 of our rules, 47
CFR. § 325081, states that the end user revenue account
(Account SOR1) shall conuin the federally 1aniffed monthly Nat
rate charge end users must pay. The indepencdent auditar found

111. DISCUSSION AND CONCLUSION

A. NALs

12. We find that the BeliSouth carriers’ conduct appears
to be inconsistent with their statutory obligation 10 main-
tain their accounts. records, and memoranda as prescribed
by the Commission. Carriers must accumulate, process,
and report their financial and operating data in accordance
with very specific Commission requirements because we
rely on those data 1o help us ensure thar intersiate lele-
phone rates are just and reasonable. Moreover, we cannot
evaluate how well our accounting rules work if carriers
disregard or misinterpret these rules. Therefore, where, as
appears to be the case with BellSouth, carriers either inten-
tionally violate our rules or fail to maintain the internal
systems necessary to ensure compliance with those rules,
we believe forfeitures may be appropriate under Section
220 of the Act.

13. Section 220(d) of the Act authorizes us to impose
forfeitures of up to $6000 per carrier per day for account-
ing-refated violations.** Obviously. any violations that con-
tinued chroughout the audit period and 10 the present
could trigger subsianiial sums for the 1wo BellSouth com-
panies based on appropriate application of the statute of
limitations. In order to make a determination about the
amount of any forfeitures that may lie, we direct BeliSouth
1o state when the conducl described in paragraphs 8
through 10 and detailed in Atnachmen! A ceased. if ever,
and otherwise show cause why notices of apparent liability
pursuant to section 1.80 of the Commission’s rules should
not issue.’* BellSouth's response should include a discus-
sion of the appropriate application of the prescribed limita-
tions period.”® BellSouth’s response also should identify
any mitigating czrcumstanc:s we should consider in deter-
mining forfeiture amounts.*

B. Adjustments to Price Cap lndexes

14. As indicated above, BellSouth did nol provide es-
timates of the impact on interstale services rates and
revenue requirements of certain conduct described in the
independent auditor’s findings.*® So that we may assess the
full impact of BellSouth's conduct. we order the BellSouth
carriers to estimate the interstale impact of each of these
findings. and to file (hose estimates with the Commission.
This filing shall include esumates of the effect of each of
the additional findings on BetiSouth’'s CL. TS. special ac-
cess, billing and collection, and interexchange costs and

an revenues.

that BellSouth i1mproperly inctuded presubscript
it primary

from its  customers’ predesignation  of th
interexchange carriers. in Account S0R1

014 a9,

21T CER. $69.608.

4T CFR Parts 43, 65,

1 Section 220(d) prosides for forfeitures if a carrier fails 10
keep its accounts. records and memoranda in the manner pre-
scribed by the Commission. 47 U.S.C. §220(d).

4T U S.C§220(4). Prior 10 December 19. 1089 :ne forfeiture
amount was fixed at §500 per viofation per day

34T CFR. §L80 :

“ Although BellSouth's violations began January 1. 19RR. we
would assess forleitures only for the period allowed for by
limiations period. See 47 C.F.R §1.B0(cK2)

P See 47 US.C. §504(h).

* See supra note 9. These findings are discussed 1n paragraphs
19 through 21 of Attachment A
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revenues for the period January 1, 1988 to the public
release date of this Order 0 Show Cause. We also direct
BellSouth (o provide estimaies of the impact on the operat-
ing companies’ inferstate revenue requirements attrihutable
10 all conduct discussed in this order and in Attachment A
that continued beyond the period of the audit. and to file
these estimates with its response.

15. Since January 1, 1991, the Commission has regulated
BellSouth’s interstate access charges using the LEC price
caprulcsA” Under these rules. BellSouth’s initial price cap
indexes were established based upon its projected interstate
access revenue requirements for the period July 1. 1990 to
June 30. 1991, BellSouth’s calculation of those revenue
requirements may have reflected the practices detailed in
Actachment A. Because, under price cap regulation, each
succeeding price cap index for a basket of services is a
function of an initial price cap index for that basket,
BeliSouth's price cap indexes for its interstate services
(and. by definition, its interstate rates) would have contin-
ued to reflect the impact of any improper practices.”® Ab-
sent Commission action, BellSouth’s future indexes wouid
reflect any overstatement as well. Therefore. we order
BeltSouth 10 show cause why we should not require it to
reduce its current price cap indexes (0o remove any
overstatement.”!

C. Corrective Action

16 Finally, we tentatively conclude that we should direct
the BellSouth carriers to improve their internal processes
to bring them into compliance with Commission rules and
orders. and we order those carriers to show cause why such
action should not be required. We will take any additional
actions we believe appropriate. including issuing a further
Order to Show Cause, based on BeilSouth's response.

IV. ORDERING CLAUSES

17. Accordingly, IT IS ORDERED, pursuant to Sections
i), 4(j). 220(d). and 504(b) of the Communications Act of
1634, as amended, 47 U.S.C. §§154(i), 153(j). 220(d). &
503(b). and Section 1.701 of the Commission’s rules. 47
C.F.R. §1.701, that the BellSouth Tetephone Operating
Companies SHALL SHOW CAUSE within sixty (60) dayvs
of the release date of this Order 10 Show Cause why the
Commission should not issue Notices of Apparent Liability
for Forfeiture against these companies for failure to keep
their accounts, records, and memoranda on the books and
in the manner prescribed by the Commission as set out in
this Order to Show Cause. including Attachments A and B
which are hereby incorporated by reference. and therewith
SHALL FILE any and all datz and other information re-
yuired by this Order to Show Cause. including information
requested in Attachment A

3 See Policies and Rules Concerning Raies for Dominant Car-
riers, CC Docker No. 87-313. § FCC Red 67RE (19 (LEC Price
Cap Order). Erratum. 5 FCC Ree “60d (Com Car. Bur 1990)
modified on recon. 6 FCC Red 2637 (1W1) (LEC Reconsider-
auon Qrderi, aff'd. Nawonal Rural Telecom Ass'n o FCC. UKR
F2¢ 174 (D.C Cir 199)

0 See 47 CFR. 401 33(b). B1.iS(E1(0)

" To achiene thoy, BeilSouth woule need 1o tecule us price
cap ndexes by the percentage change .» ats Juiv o 199 n June

18 IT IS FURTHER ORDLRED. purwani 10 Secrions
Q0. 3(). 201-203. 205, 215, 217-2119. and 220 of the Com-
munications Act of 1933, as amended. 47 U S.C §§184(1).
1Sagj1. 201-03, 205. 215, 217-19. & 220 and Section 1 701
of the Cammussion’s rules. 47 CF R §1 701 thac the
BellSouth Telephone Operating Companies SHALL I'ILE
within sixty (60} days of the release date of thiv Urder 10
Show Cause interstate cost and revenue impact estimates as
specified in paragraph 1}, suprd

19. IT 1S FURTHER ORDERED. pursuant to Sections
4(i). 4(). 201-203. 205. 215, 217-219, and 220 of the Com-
munications Act of 1934, as amended. 47 U S C §§154(0).
154(j). 201-03, 205. 215, 217-19. & 220, and Section 1.701
of the Commission’s rules, 47 CFR. §1.701. that the
BeliSouth Telephone Operating Companies SHALL SHOW
CAUSE wathin sixty (60) days of the release date of this
Order to Show Cause why they should not he required 1o
adjust their price cap indexes as specified i1n paragraph 14,
supra

20 IT 1S FURTHER ORDERED. pursuant 1o Sections
A1) 4(j). 201-203. 205, 215, 217-219. and 220 of the Com-
munications Act of 1934, as amended. 47 USC §§154ci).
154()). 201-03, 205, 215. 21719, and 220. and Section 1.7U]
of the Commission's rules. 47 CFR §1.701, that the
BellSouth Teiephone Operaung Companies SHALL SHOW
CAUSE within sixty (60) days of the release date of this
Order to Show Cause why they should not be required to
improve their internai processes 10 bring them into com-
pliance with Commiss:on rules and orders

21 IT IS FURTHER ORDERED thai the Secretary shall
send by certified mail a copy of this Order 10 Srhow Cause
to  BellSouth Telecommunications. Inc. 675 West
Peachtree Street. N E.. Atlanta, Georgia 10375

FEDERAL COMMUNICATIONS COMMISSION

William F Caton
Acting Secretary

Attachment A

| We present below the apparent violatons of the
BellSouth carriers based on the findings in the Ernst &
Young report that prompt us to issue the accompanying
Qrder 16 Show Cause For each apparent siclation. we
summarize the independent auditor’s finding and any
BellSouth reply We abo present our preliminary evalu-
anon of the record In general, the swiatuons 2re cate-
gorized according to the ratemaking component affected
This attachment separales the apparen: wiolauons into the
following categories: cash working capital junisdictional

thar

Sl

3. 991 prozected 1nierstate 3ccess revenie fogurrement
results from the removal of any oversiatement Trese
110ns 10 the price cap indexes would need ¢ "¢ 13pCrt cred
among the bayiets nasec on the relatine Ju NO e Jure W
104} projeciec rietsrate AcCess revenue fel..temens toexn
oosmet

§640



